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Appealing CMS Enforcement Actions
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IN THIS ISSUE
Survey Blues
Many providers view the
survey process as destructive
and hostile. Is a reform in
order? 4

Photo by CDC on Unsplash

Herd Immunity in LTC
Without a decrease in vaccine
hesitancy, herd immunity
cannot be achieved in longterm care settings, our guest
columnist explains. 9

Monoclonal Antibody
Therapies
The new treatment for
COVID-19 is promising, but
limitations exist. 10
Deprescribing 2.0
Experts call on medical
directors to institute an interprofessional polypharmacy
focus in their facilities. 12
Difficult Conversations:
Vaccines and Beyond
Nonviolent communication
helps foster open
conversation about things
that matter most. 16

any of the country’s 15,400 skilled
nursing facilities live in almost
mortal fear of a survey that results in
enforcement actions by the Centers for
Medicare & Medicaid Services. When
surveyors determine that noncompliance
exists, CMS has a veritable quiver of
arrows at its disposal to target the allegedly offending SNF. CMS is authorized
by the statute (the Social Security Act)
and its implementing regulations at 42
CFR Part 498 to impose one or more
“sanctions” (euphemistically referred to
as “remedies” but more accurately described as “enforcement actions”) when
a SNF is not in “substantial compliance”
with Medicare’s Requirements for Participation (ROP) found at 42 CFR Part
483. Substantial compliance is defined
by the applicable federal regulation as
“an isolated instance of the potential
for more than minimal harm” (42 CFR
488.301). On the corresponding “scope
and severity grid” (CMS, “Nursing
Home Enforcement Reports Through
December 31, 2014,” June 3, 2016,
https://go.cms.gov/3svOEoY) such an
allegation would be a D-level deficiency.
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When a provider receives a CMS “Imposition Notice” informing it of one
or more sanctions, the clock starts ticking.

At the other end of the scope and severity grid is widespread “immediate jeopardy,” which would be the equivalent of
an L-level deficiency.

CMS may impose sanctions for any
deficiency from levels D to L. And,
See ENFORCEMENT • page 14

AMDA Establishes Behavioral Health Council
By Richard Juman, PsyD, and Lea Watson, MD, MPH

W

hen the Centers for Medicare
& Medicaid Services describes
the mission of nursing homes, it notes
that “each resident must receive and
the facility must provide the necessary
behavioral health care and services to
attain or maintain the highest practicable
physical, mental, and psychosocial wellbeing” (42 CFR § 483.40). The majority of residents living in post-acute and
long-term care communities have one or

more psychiatric diagnoses, and all are
by definition contending with a major
life transition. This makes PALTC a
behavioral health care environment, not
just a medical care environment as has
been the traditional service model.
As co-chairs of the new Behavioral
Health Council of AMDA – The
Society for Post-Acute and Long-Term
Care Medicine, we are eager to bring
behavioral health expertise, training, and

care delivery models from the sidelines
into the center of care, where Society
members get more of what they need
to succeed. We plan to accomplish this
with an interdisciplinary council focused
on promoting integration of behavioral
health with medical health, eliminating the false dichotomy, and supporting
person-centered well-being.
See COUNCIL • page 19
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Integrating Behavioral and
Medical Health
The post-acute arena has struggled with
the mission of consistently providing
the kind of care that residents need to
maximize their “whole emotional and
mental well-being.” How can we ensure
that residents have the opportunity to
achieve their highest level of mental
health and personal integrity despite
the losses they have shouldered and
the challenges they face? Do we view
the residents’ emotional well-being as
coequal with their medical status? When
we prescribe treatments, do we always
ask ourselves first if the side effects of the
treatment, particularly with respect to a
resident’s mood, energy level, cognition,
and behavior, outweigh any potential
benefit? Before we prescribe psychotropics for unwanted behavior, do we
ensure that we have done whatever can
be done nonpharmacologically to manage the situation?
An objective assessment of the industry’s progress toward providing this kind
of care would conclude that we are not
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yet, collectively, achieving our goals. As
a rule, we do not yet view emotional
and psychological well-being as coequal
to medical status. We often prioritize
medical issues
over psychiatric and emotional issues.
Some of the
medical treatments we provide — while
well-intended
and evidencebased for the
conditions they Lea Watson, MD,
MPH
are prescribed
for — have
extremely deleterious effects on our residents’ mood and cognition. All of this is
true despite the fact that psychiatric illness in PALTC is the norm, rather than
the exception.
Cognitively impaired residents with
behavioral disturbances and psychiatrically compromised residents are now
the norm in nursing homes. PALTC is
being asked to care for large numbers
of these residents, but the staffing patterns, staff training, and professional
expertise required have not kept pace

Try Nonviolent Communication: Continuation
For the description of this case, see the text box on page 17.
It is important to acknowledge how distressing these types of situations can
be. When we are faced with someone’s anger — especially when it seems to be
directed at us — it can be incredibly difficult to remain neutral. It can also be
challenging to respond in a way that does not accept responsibility for the other
person’s feelings but instead offers an empathic response to connect with the
individual.
Anger is indicative of a deeper pain and usually points to some kind of struggle.
When people are “in struggle,” they will resort to habitual responses (think: fight–
flight–freeze), and they may demand, blame, or criticize. When we are on the
receiving end in situations like these, our own habitual communication patterns
are likely to be triggered: we may argue, defend, or criticize in turn rather than
listen deeply to what is alive in the other person and respond to those feelings
and needs.
As the PALTC provider in this scenario, if you choose to hear blame and criticism, you may respond similarly, which serves neither of you. You may feel angry,
which could elicit a defensive response when you’re accused of not caring. You
may also try to explain why the prescription must be renewed by the primary
care physician. These responses are understandable, but none of them address
the underlying feelings or needs of the daughter or yourself.
Using NVC places the emphasis on identifying feelings, which are directly
related to a need. Here are suggestions for how you could respond to the daughter using the NVC process: “Are you feeling ... ?”and “Because you need ... ?”
• “Are you concerned (feeling) about your dad and need reassurance (need)
that his pain will be addressed?”
• “Are you angry (feeling) because you need to be understood (need)?”
• “Are you upset (feeling) because you need more information (need)?”
It’s not important that you get it “right.” The point is to make your best guess
based on the situation and the information you have. Offer it in the form of a
question, and see if your comment resonates with the daughter. If not, she’ll likely
tell you! That’s great because then you have more information and can try again.
The value in this exchange is the effort that you are making to connect with her,
to hear her feelings and unmet need. Ultimately, the resolution may not be what
she expects, but it is more likely that she will feel heard and validated, even if her
demands cannot be met.
If the daughter continues to criticize you and not demonstrate willingness to
work together, you may choose to say something like, “Maria, when I hear you
call me uncaring (observation), I am frustrated (upset, disturbed, uncomfortable)
(feeling) because it’s important to me that I connect (need) with you in order to
discuss your dad’s situation.”

with the change in our populations.
Staff members who have not received
adequate training in behavioral health
are frequently overwhelmed by the
challenges that residents may present,
particularly with respect to behavioral
issues.
This chasm
between the
goals we aspire
to as an industry,
which
CMS continuously encourages us to meet,
and the reality
of current practice is what led
Richard Juman, PsyD
to the creation
of the Behavioral Health Council.
A New Model is Needed
PALTC is a behavioral health environment. Residents often present with new
mood or anxiety disorders, dementiarelated behavioral issues, or all of the
above. Many other residents have preexisting diagnoses of significant and persistent mental illness or substance use
disorders. Given that the majority of
PALTC residents have at least one significant psychiatric issue, it is incumbent
upon providers to ensure that residents
have access to evidence-based psychiatric
and psychological services.
But our thinking should go farther
by recognizing that for many of these
residents the behavioral health care that
is provided is more central to their overall adjustment and well-being than the
medical services. For these residents,
treatments for behavior, mood, trauma,
substance use, and other issues — the
“psychosocial” aspects of the “biopsychosocial framework” — are the most
critical part of their care.
Models of skilled nursing care that
view behavioral health care as an “ancillary” specialty service can do disservice to both residents and the facilities
themselves. In contrast, a model that
views behavioral health as coequal to
medical health will benefit both residents
and the facilities in which they reside.
Residents with predominantly behavioral and psychiatric issues will find a
better fit between their needs and the
care they receive. Facilities that adopt
such a model will be much better able
to provide the person-centered, traumainformed care that is rewarded through
the Five Star rating system and during
state surveys.
Behavioral health care should be construed as an essential element of the
interdisciplinary care rendered to most
residents. It is crucial to recognize that
simply providing access to behavioral
health clinicians is not sufficient. In
PALTC settings, just as the connection
between medical and behavioral disorders is complex and interrelated, the way
that care is provided must mirror that
complexity.
Psychiatric, psychological, and medical
services must be organized and rendered
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through a communicative, connected
team of interdisciplinary clinicians in
order to achieve outcomes that improve
on similar care provided by disconnected
clinicians, each working in their own
silo. In a connected framework, these
professional clinicians must work in concert, not only with each other but with
the direct care staff in the facilities and
with involved family members.
The individual tasks performed by
behavioral health clinicians in the
PALTC setting — psychotropic medication management, psychotherapy,
and other services — are not by themselves sufficient to provide optimal
behavioral health care. Clinicians must
go beyond the provision of individual
interventions by ensuring that their
understanding of the residents and their
behaviors informs the entire interdisciplinary approach to care. An individual
clinician’s contact with any individual
resident will typically represent less than
45 minutes per week. To be optimally
impactful, the behavioral health clinician’s contribution to the care of the
resident must be augmented by communication across the interdisciplinary
framework so that insights, understandings, and recommendations for bestpractice strategies filter down through
the care that the resident receives on a
daily, 24/7 basis.
Our Commitment
At minimum, every person admitted to
post-acute care finds him or herself in
an extremely challenging and stressful
situation. Beyond that, each new resident is likely to suffer from a preexisting psychiatric disorder or present with
behavioral and mood challenges resulting from the admission itself or from a
diagnosis of significant cognitive impairment. In many cases, the behavioral
issues may prove more pressing to both
resident and facility. In this context,
construing behavioral health care as an
“ancillary” service does a disservice to
all involved.
By contrast, regarding PALTC as
truly a biopsychosocial system of care
establishes a model in which residents
can more easily obtain their highest
level of functioning. The Society’s new
Behavioral Health Council is committed to helping the Society move continuously toward this true integration of
care.

Dr. Juman is the Director of Behavioral Health Policy and Regulation for
TeamHealth, which provides behavioral
health services in post-acute facilities
nationwide.

Dr. Watson is a geriatric psychiatrist
and leader in safe prescribing practices.
Her job is helping interdisciplinary
teams integrate and optimize behavioral health care in nursing homes. She
can be found at www.leawatsonmd.
com.

